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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

 Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 

  1.  TIME:  9:00   CASE#: MSC17-01096 
CASE NAME: KARSON VS CONTRA COSTA COUNTY 
HEARING ON MOTION TO/FOR FILE RECORDS UNDER SEAL FILED BY 
BACKCOUNTRY.COM, LLC 
* TENTATIVE RULING: * 
 
 The parties Backcountry.com (hereafter “Backcountry”), Fulcrum Wheels, and Cicli 

Pinarello S.p.A. entered a Settlement Agreement with the Plaintiffs. Cross-Complainant 

Backcountry.com has submitted a motion and proposed order requesting that the court to find 

that the Settlement Agreement has been entered in “good faith.” With the motion, Backcountry 

has also submitted certain documents in sealed envelopes requesting that these documents be 

ordered to be filed under seal “conditionally.” One of the documents purports to be a “General 

Release” stating the obligations of the respective parties to the Settlement Agreement. A second 

sealed envelope whose cover page purported to contain a declaration of William T. Nagle in 

support of the motion for a “Good Faith Settlement Determination.” However, that particular 

envelope did not contain a declaration but may have been referring to a memorandum 

submitted by attorney Nagle. 

 Based upon these submissions, the court would be prepared to find that the Settlement 
Agreement was entered in “good faith.” However, this court is not prepared to enter the 
comprehensive sealing order requested for the two sealed envelopes the following reasons. 
First, court records are presumed to be open to the public. (Overstock.com, Inc. v. Goldman 
Sachs Group, Inc. (2014) 231 Cal. App. 4th 471, 486; California Rules of Court (hereafter CRC), 
Rule 2.550(c).)  Second, to the extent that one of the documents proposed to be sealed is the 
Settlement Agreement itself, there is no showing that a sealing of the entire document meets the 
requirements of CRC 2.551(b) which mandates the filing of a declaration or memorandum 
stating “facts” sufficient to justify the sealing order. Here, the Settlement Agreement does not 
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purport to contain any contents which demonstrate a compelling need for sealing of any portion 
of the Settlement Agreement much less the entire agreement. Such a compelling need might be 
shown for documents with trade secrets or other information that might be confidential as a 
matter of law.  
 
 With regard to the purported “declaration” of William Nagle, this document was alluded to 
in a cover page to one of two sealed envelopes submitted but was not part of the contents of 
either envelope. To the extent that the “declaration” referred to is actually a “Memorandum” of 
Points and Authorities” explaining the basis for the settlement, this court also sees no 
compelling reason for the sealing of that particular document.  Therefore, this court is not in a 
position to make any determination concerning whether a “declaration” by attorney Nagle could 
or should be placed under seal because no “declaration” was submitted.  
 
 Based on the discussion above, the court tentatively rules that it will grant the motion to 
determine that the Settlement Agreement discussed above has been entered in “good faith.” 
However, the court will deny the request to seal particular documents submitted to the court in 
support of the “good faith” determination because it has been given no basis that overcomes the 
presumption that these documents, submitted for the court’s review and a determination, are to 
be available for inspection by the public.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-01096 
CASE NAME: KARSON VS CONTRA COSTA COUNTY 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT DETERMINATION 
FILED BY BACKCOUNTRY.COM, LLC 
* TENTATIVE RULING: * 
 
See #1 above 

  

 3.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: DARCY MAUPIN VS CONTRA COSTA FIRE DISTRICT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MAUPIN FILED BY 
CONTRA COSTA FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
      Defendant has demurred to Plaintiff’s First Amended Complaint.  The court has received 
and signed a stipulated motion and order to continue the hearing on the demurrer to March 23, 
2020 at 9:00 a.m.  Therefore, the hearing on the motion is continued to that date and time.   
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 4.  TIME:  9:00   CASE#: MSC19-02286 
CASE NAME: CARCELEN VS JOHN MUIR HEALTH 
HEARING ON DEMURRER TO COMPLAINT of CARCELEN FILED BY JOHN MUIR 
HEALTH 
* TENTATIVE RULING: * 
 
 Defendant John Muir Health’s demurrer is overruled as to cause of action two and 
sustained without leave to amend as to cause of action six. Defendant shall file and serve 
an answer by March 23, 2020.  
 

Plaintiff concedes that her sixth cause of action is timed barred and therefore, 

Defendant’s demurrer to that claim is sustained without leave to amend.  

On cause of action two for gender discrimination, Defendant argues that Plaintiff did not 

file a DFEH complaint related to that claim and the time has now passed to file such a 

complaint. The filing of a DFEH complaint is a pre-requisite to bringing a cause of action under 

the FEHA for a claim such as such as gender discrimination.  

Defendant asks this Court to take judicial notice of the complaint in this case. That 

request is denied as unnecessary, but the Court appreciates being given a copy of the operative 

pleading. Defendant also asks this Court to take judicial notice of the contents of the DFEH 

complaint per Evidence Code section 452(c). Plaintiff agrees that the Court can take judicial 

notice of the filing of the DFEH complaint and the issuance of a right to sue letter, but argues 

that the Court should not take notice of the truth of the statements included in the DFEH 

complaint because they are reasonably subject to dispute. This court agrees that it cannot take 

judicial notice of the truth of statements made in a DFEH complaint when considering a 

demurrer. However, for purposes of deciding the demurrer presented here, the court must take 

judicial notice of the DFEH to assess the nature of the nature of the complaint or complaints 

made therein. The Court is not concerned with the truth of those statements, but only whether 

Plaintiff’s statements included or contemplated gender discrimination or claims related to gender 

discrimination. Therefore, this court grants Defendant’s request for judicial notice of the DFEH 

complaint except to the extent that it will not consider the truth of any factual statements 

expressed in the complaint.   

The DFEH complaint does not include any specific mention of gender discrimination. 

However, the question presented here is whether the DFEH complaint included claims that “like 

or related to” gender discrimination. (Okoli v. Lockheed Technical Operations Co. (1995) 36 

Cal.App.4th 1607, 1615.) “[W]hat is submitted to the DFEH must not only be construed liberally 

in favor of plaintiff, it must be construed in light of what might be uncovered by a reasonable 

investigation.” (Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 268.) 

Here, the DFEH complaint stated that Plaintiff was harassed because of her age and 

sex. The next paragraph in the complaint states that Plaintiff was discriminated against because 

of her age. Although there is no specific statement alleging gender discrimination per se 

statements concerning sexual harassment can be liberally construed to constitute a form of 
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gender discrimination. To the extent Plaintiff has a claim for gender discrimination it would likely 

have been uncovered as part of an investigation into her closely related claims of  sex 

harassment and age discrimination. Therefore, the Court cannot sustain the demurrer on the 

basis that Plaintiff’s gender discrimination claim in this case was not covered as part of her 

DFEH complaint.  

The cses cited by the Defendant - Yurick v. Superior Court (1989) 209 Cal.App.3d 1116 

and Okoli, supra, 36 Cal.App.4th 1607- do not require a different result. In Yurick,  the court held 

that a DFEH claim based on gender discrimination for unequal pay was not encompass a claim 

for age harassment. (Id. at 1123.) In Okoli, the court found that a DFEH complaint for 

discrimination based on race and national origin was not sufficiently related to a claim for 

retaliation against the employee for making other complaints. (Id. at 1617.) The court explained 

that the retaliation claim would not reasonably have been uncovered in an investigation of the 

derogatory comments made about plaintiff’s national origin. (Ibid.) In short, neither Yurick or 

Okoli cases involved claims that were as closely related as the ones (sexual harassment and 

gender discrimination) presented here.  

The demurrer to cause of action two is overruled.  

  

 5.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS THE BANK OF NEW YORK 
HEARING ON MOTION TO/FOR CONSOLIDATE CASES FILED BY DALE HARMS 
* TENTATIVE RULING: * 
 
The motion to consolidate is denied. The Court is in receipt of Plaintiff’s notice of non-opposition 
filed March 5, 2020. However, although the register of actions does not reflect Defendant NGC 
Fund I LLC’s opposition filed on February 21, 2020 (because it was attributed to the UD case 
no. PS19-0160) the Court is nevertheless in receipt of that opposition. Furthermore, the 
opposition includes a proof of service reflecting service by mail on Plaintiff.  

The Court of Appeal has held as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending may stay the unlawful detainer action until the issue of title is 
resolved in the unlimited action, or it may consolidate the actions.   

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.) While Martin-Bragg and other cases 
mention consolidation as a theoretical possibility, plaintiff has failed to cite the Court to a 
decision where this was in fact the chosen remedy. There are two obvious reasons for this. 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would function 
as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, no 
undertaking, and no equitable conditions. All any UD defendant would need to do is file an 
unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 
right to the expedited UD remedy. 
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Second, consolidation is not practical, given that a regular civil action and a UD action are 
inherently incompatible proceedings. Obviously, any trial would be bifurcated, with the civil title 
issues tried first. And once those title issues are tried, the outcome of the UD action would be a 
foregone conclusion; Plaintiff has not identified any UD defenses that might prevent eviction 
independent of the title issues. If there were any such independent UD defenses, it would make 
more sense to allow those defenses to be tried in the UD action, rather than in a bifurcated civil 
action. 

The more practical alternative would be to stay the unlawful detainer action. However, staying 
the unlawful detainer action without imposing reasonable conditions would usually be 
inequitable. See, Martin-Bragg, supra, 219 Cal.App.4th at 391 (in this context each side’s 
interests must be “balanced”); see also, id., at 393 (“trial courts have available options to 
address plaintiffs’ legitimate rights and need for protection from unjustified delay of the unlawful 
detainer proceeding”). 

Here, Plaintiff has not proposed any reasonable conditions on a stay. In fact, Plaintiff’s papers 
are dedicated entirely to the issue of consolidation which, as discussed further above, the Court 
finds inappropriate here. Plaintiff offers no argument or evidence showing why it would be 
equitable to require Defendant NGC Fund I LLC to pay property taxes and insurance while 
Plaintiff lives in the subject property rent-free. 

It seems clear that the newer case was filed after the Unlawful Detainer action was set for trial. It 
seem very likely that the strategy behind the filing of this newer case was to obtain a stay of the 
Unlawful Detainer case which is set for trial within the next few weeks. Further, the Court finds 
that a Plaintiff who seeks to stay an unlawful detainer action must make at least some credible 
showing on the merits of the corresponding civil action. In the case at bar, Plaintiff has failed to 
do so. In fact, Department 21 of this court sustained a demurrer to Plaintiff’s complaint in an 
earlier lawsuit based on the foreclosure sale of the same property (case no. C19-00052) with at 
least one of the same claims (breach of contract). 

The Court notes that there are four exceptions to the tender requirement in the nonjudicial 
foreclosure context: First, if the borrower’s action attacks the validity of the underlying debt, a 
tender is not required since it would constitute an affirmation of the debt. Second, a tender will 
not be required when the person who seeks to set aside the trustee’s sale has a counterclaim or 
set-off against the beneficiary. Third, a tender may not be required where it would be inequitable 
to impose such a condition on the party challenging the sale. Fourth, no tender will be required 
when the trustor is not required to rely on equity to attack the deed because the trustee’s deed 
is void on its face. See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. Plaintiff’s 
complaint does not articulate a theory which fits into any of these exceptions. 

As a consequence, the Court is exercising its discretion under these specific facts not to grant 
the consolidation.  
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 6.  TIME:  9:00   CASE#: MSL07-05801 
CASE NAME: HUDSON VS CHANCE 
HEARING ON MOTION TO/FOR ORDER VACATING & SETTING ASIDE DEFAULT 
& JUDGMENT FILED BY DOUGLAS R. CHANCE JR. 
* TENTATIVE RULING: * 
 
 This is a debt collection case that was filed in 2007. According to documents in the file, 

the defendant was personally served in with the complaint on October 14, 2007. On December 

24, 2007 a default judgment was entered following defendant’s failure to respond to the 

complaint.  

 In April 2017, the Plaintiff filed a renewal of the Judgment. Following that renewal, the 

defendant filed both a claim of exemption relating to his salary being paid to him by his employer 

and a motion to vacate the default judgment. The claim of exemption has already been granted 

on January 2, 2020. Defendant’s motion to vacate the default judgment has been set for hearing 

on March 9, 2020. 

 Defendant’s motion to vacate the default judgment is denied. Notwithstanding that the 

file shows that defendant was personally served with this suit, his motion purports to be based 

on some lack of notice to the defendant regarding “requests to appear (sic)” in court. The default 

judgment is over ten year old. Code of Civil Procedure sections 473, 473.5, and 1788.6 

establish time limits within which a defendant, who was personally served with process, must 

move to vacate the default judgment. In this case, the defendant does not come close to 

satisfying any of these statutorily mandated time limits.  Therefore, his motion to vacate the 

default judgment is denied.  

 

  

 7.  TIME:  9:00   CASE#: MSL17-00856 
CASE NAME: PORTFOLIO RECOVERY VS BALL 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF STIP 
STLMNT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

Plaintiff and Defendant previously entered a settlement agreement which resulted in a 

dismissal of the case subject to the court retaining jurisdiction to enforce the agreement 

pursuant to CCP §664.6. Plaintiff has now filed a motion for entry of judgment due to 

defendant’s failure to comply with the Stipulated Settlement. The defendant has not filed an 

opposition. Therefore, Plaintiff’s motion is granted and the court will enter judgment for the 

Plaintiff in the principal amount as provided in the settlement agreement less an amount 

reflecting periodic payments made by the defendant pursuant to the settlement agreement. The 

court will sign the proposed Judgment that has been submitted with the correct amounts that 

remain to be paid. 
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 8.  TIME:  9:00   CASE#: MSL17-01448 
CASE NAME: CITIBANK VS LOVE 
HEARING ON MOTION TO/FOR SET ASIDE NOTICE & SETTLEMENT & ENTER 
JUDGMENT FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 

Plaintiff and Defendant previously entered a settlement agreement which resulted in a 

dismissal of the case subject to the court retaining jurisdiction to enforce the agreement 

pursuant to CCP §664.6. On November 26, 2019, Plaintiff filed a motion for entry of judgment 

due to defendant’s failure to comply with the settlement agreement. The defendant has not filed 

an opposition. Therefore, Plaintiff’s motion is granted and the court will enter judgment for the 

Plaintiff in the principal amount as provided in the settlement agreement less an amount 

reflecting periodic payments made by the defendant pursuant to the settlement agreement. The 

court will sign the  proposed Judgment that has been submitted with the correct amounts that 

remain to be paid. 

 

  

 9.  TIME:  9:00   CASE#: MSL18-01053 
CASE NAME: PORTFOLIO VS. CASTANEDA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF STIP 
STLMNT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

Plaintiff and Defendant previously entered a settlement agreement which resulted in a 

dismissal of the case subject to the court retaining jurisdiction to enforce the agreement 

pursuant to CCP §664.6. On December 4, 2019 Plaintiff has filed a motion for entry of judgment 

due to defendant’s failure to comply with the settlement agreement. The defendant has not filed 

an opposition. Therefore, Plaintiff’s motion is granted and the court will enter judgment for the 

Plaintiff in the principal amount as provided in the settlement agreement less an amount 

reflecting periodic payments made by the defendant pursuant to the settlement agreement. The 

court will sign the proposed Judgment that has been submitted with the correct amounts that 

remain to be paid. 

 

  

10.  TIME:  9:00   CASE#: MSL18-01954 
CASE NAME: PORTFOLIO VS. VALENZUELA 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL AND TO SET AN OSC 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff moves to set aside a dismissal apparently entered in this case in August 2019 
and to issue an OSC to the defendant regarding the taking of his default. An examination of the 
court’s file does not disclose either a signed order of dismissal or a minute order reflecting 
dismissal of the case. However, the court’s registry of actions does indicate that a dismissal was 
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entered even before the scheduled hearing on that matter (October 23, 2019). Defendant was 
served by mail with Plaintiff’s motion to vacate and has not filed an opposition. 
 
     The Plaintiff’s motion is granted and the previous order of dismissal is vacated. . The file 
discloses that Defendant was personally served with this law suit. Therefore, the court issues an 
Order to Show cause to defendant to appear in court on April 1, 2020 at 8:30 a.m. and explain 
why a default judgment should not be entered against him. Plaintiff is also directed to appear in 
court on April 1, 2020 at 8:30 a.m. discuss with the court the submission of a default judgment.  

 

11.  TIME:  9:00   CASE#: MSL18-02596 
CASE NAME: CAPITAL ONE VS. MENDEZ 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 This case has been dismissed. 

  

12.  TIME:  9:00   CASE#: MSL18-06896 
CASE NAME: PORTFOLIO VS. HERNANDEZ 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF STIP 
STLMNT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 

Plaintiff and Defendant previously entered a settlement agreement which resulted in a 

dismissal of the case subject to the court retaining jurisdiction to enforce the agreement 

pursuant to CCP §664.6. On December 4, 2019 Plaintiff filed a motion for entry of judgment due 

to defendant’s failure to comply with the Stipulated Settlement. The defendant has not filed an 

opposition. Therefore, Plaintiff’s motion is granted and the court will enter judgment for the 

Plaintiff in the principal amount as provided in the settlement agreement less an amount 

reflecting periodic payments made by the defendant pursuant to the settlement agreement. The 

court will sign the proposed Judgment that has been submitted with the correct amounts that 

remain to be paid. 
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13.  TIME:  9:00   CASE#: MSL19-05197 
CASE NAME: SOLIGENT VS. AMERICAN HOME ENE 
HEARING ON PETITION FOR RELEASE ORDER RE: MECHANIC'S LIEN ( 
FILED BY TIMOTHY FISH) 
* TENTATIVE RULING: * 
 
 Soligent Distribution LLC (hereafter Soligent) has filed a First Amended Complaint (FAC) 

against American Home Energy (hereafter AHE) and Timothy Fish (hereafter Fish) with several 

causes of action including Foreclosure on a Mechanics Lien.  AHE and Fish have filed a Petition 

For Release Order seeking an order for release of the mechanics lien filed by Soligent pursuant 

to Civil Code section 8480(a).  For the reasons stated below, the petition for release of the 

mechanics lien is granted and the defendant is granted reasonable attorney’s fees pursuant to 

Civil Code section 8488(c). The court notes that under CC §8488(a) the lien claimant has the 

burden of proof as to the validity of the lien.  

 Most of the relevant facts are undisputed. Soligent supplied “solar photovoltaic modules” 

to be incorporated into a private residence belonging to Fish. After Soligent provided the 

modules to be incorporated into work done of the Fish residence, it filed a mechanics’ lien 

against Fish’s residence on May 6, 2019 as a lien to insure payment for the goods it had 

provided. The only issue that needs to be decided for purposes of AHE’s petition is the exact 

time of the “completion of the work of improvement.”  

 In support of its petition, AHE has submitted a Declaration of Jordan Peters which was 

accompanied by a document called an “Acceptance Certificate” ostensibly signed by Timothy 

Fish, AHE’s customer. The document reflects that Fish signed the document agreeing that AHE 

had both supplied the materials and completed the installation work agreed upon. The court 

finds that based on the declaration of Peters, there is sufficient foundation for this court to 

conclude that the document signed by Peters satisfies the foundational requirements for 

introduction of the “Acceptance Certificate” as a business record admissible under Evidence 

Code section 1271. Furthermore, the Peters declaration describes the habit and custom of AHE 

to have such a document signed by a willing customer in order to prove to AHE’s bank that 

certain work has been completed. Such evidence is allowed under Evidence Code section 1105. 

Therefore, to the extent that Soligent has filed three evidentiary objections to the Peters 

declaration, those objections are overruled.   

 AHE’s petition and Soligent’s response raise an issue concerning the application of Civil 

Code (hereafter “CC”) sections 8180 and 8414. Under CC §8414(b)(1), a claimant may not 

enforce a lien unless the lien was recorded within ninety days of the completion of the work. The 

facts presented demonstrate that Soligent’s lien was recorded on May 6, 2019. That date is well 

beyond ninety days past January 7, 2019, the date that AHE contends is the date of “completion 

of the work of improvement” as that term is used in section 8414. However, Soligent claims that 

the “completion of the work of improvement” by AHE did not occur until February 19, 2019 which 

was the date that the City of Pittsburg “signed off” on the work. Soligent relies on language in 

section 8180(b) as extending the time of “completion” to a later time when the work of 
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improvement has been “accepted” by the public entity. While Soligent’s interpretation of section 

8414 seems plausible, the court concludes that it is incorrect. 

 The ultimate question to be decided is the meaning of the phrase “a work of 

improvement is subject to acceptance by a public entity.” Specifically, does that phrase include 

routine inspections and approvals of work conducted by public officials who are enforcing 

routine building codes and similar regulations.  

The answer to this question is that the phrase “subject to acceptance” does not extend 

the “date of completion” to a later date if the only act of “acceptance” by the public official is a 

routine inspection or approval of a work of improvement that is subject to routine building codes 

or other general, governmental regulations.   

There is no doubt that the failure of a claimant to timely record a mechanic’s lien precludes 

enforcement of that lien.  Picerne Construction Corp. v. Castellino Villas (2016) 244 Cal. App. 

4th 1201, 1210.  The general statutory rule is that a work of improvement is deemed complete 

when the owner or his agent accepts or agrees that the work of improvement is finished. Id. This 

general rule applies unless it can be shown, as provided in CC §8180(b), that the improvement 

is “subject to acceptance by a public entity.”  

The case Howard A. Deason & Co. v. Costa Tierra, Ltd. (1969) 242 F.3d 742 holds that 

the phrase “subject to acceptance by any public entity or governmental authority” contained in 

the predecessor statute [CC §1193.1(e)] does not refer to approval of work by public officials 

engaged in routine inspections and approvals of workmanship such as are done by building 

inspectors on behalf of municipalities. Id. at 751. Rather, “acceptance” refers to an act of a 

public official which is grounded in a legislative act such as an ordinance or resolution relating to 

the specific work of improvement. Id.  

Deason’s interpretation of the term “subject to acceptance” is limited to the act of a 

public official or agent who is implementing a legislative, governmental act when that authorized 

official accepts the public character of and the public entity’s responsibility for a work of 

improvement. Such acts of acceptance may refer to “acceptance” of improvements such as 

streets, sewers, or sidewalks which have a public character and for which the public entity may 

be said to assume some responsibility after the improvement is completed. [See Sundt Corp. v. 

Dynamic Finance Corp. [In re El Dorado Improvement Corp. (2003) 335 F.3d 835, 841-42 

(applying Deason by distinguishing routine building inspections from the “legislative” acts 

involving acceptance of improvements that are “civic” in character); see also A.J. Raisch Paving 

Co. v. Mountain View Sav. & Loan Assn. (1972) 28 Cal. App. 3d 832, (lien timely recorded 

because the improvement was “subject to acceptance” by the public agency pursuant to a 

specific legislative act).] 

In short, the completion of the work of improvement at issue here occurred on January 7, 

2020 and not in February 2019 when someone acting on behalf of the City of Pittsburg 

approved the installation on the city’s behalf. There are no facts presented by the parties 

suggesting that the “signing off” on this installation of solar panels on a private home involved 

anything other than a routine building inspection reviewing the quality of the workmanship and 
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insuring compliance with the city’s building codes.  Because the ninety day period for recording 

a mechanics lien commenced on January 7, 2019, the mechanics lien, recorded on May 6, 

2019, was untimely and cannot be enforced.  

Therefore, AHE’s petition is granted. It is ordered that Soligent remove the mechanics lien on 
the Fish property. The release of the lien shall be accomplished within two weeks after 
Soligent’s receipt of this order. Because defendant’s motion was granted, the defendant is 
awarded reasonable attorney’s fees as required by Civil Code section 8488(c). 

  

14.  TIME:  9:00   CASE#: MSL19-05212 
CASE NAME: LEIGH LAW VS. MCCORMACK 
HEARING ON MOTION TO/FOR MOTION TO RECONSIDER AND/OR SET ASIDE 
DISMISSAL FILED BY LEIGH LAW GROUP, P.C. 
* TENTATIVE RULING: * 
 
 The Plaintiff has filed a motion for this court to reconsider and/or vacate an order of 

“dismissal without prejudice” which was entered by another judge of this court on an  ex parte 

basis shortly after the Plaintiff filed its complaint in this court. For the reasons stated below. This 

court grants the motion to vacate the dismissal. 

 The Plaintiff filed its complaint on August 21, 2019 claiming that it was owed contractual 

fees for legal services rendered to the Defendants. On September 4, 2019 the Defendants 

submitted an ex parte petition to dismiss the case on the basis that, at the time of filing the suit, 

the Plaintiff had failed to provide notice to the Defendants of a client’s right to mandatory fee 

arbitration. This ex parte motion was granted on the date (September 4) it was submitted by the 

defendants. Concurrent with the submission of the ex parte motion, a proof of service by mail 

was submitted by attorney Grohs stating that the ex parte motion to dismiss had been served by 

mail on the same date (September 4). While the submissions of the parties suggest that the 

Plaintiffs were aware that some ex parte motion was to be made, the record does not disclose 

that the Plaintiffs knew exactly what issues the ex parte motion would raise. The court that 

signed the dismissal without prejudice order on September 4 noted that there was “no 

opposition” presented to the ex parte motion. The parties now dispute exactly what were the 

interactions between the parties immediately before the ex parte motion was filed. However, it 

would have been virtually impossible for the Plaintiff to know exactly the nature of the ex parte 

motion that was filed and ruled upon on September 4 absent a showing that a copy of the 

motion had been provided to the Plaintiff prior to its presentation to the judge who signed it. 

 While Bus. & Prof. Code section 6102(a) provides that the failure to provide the notice 

required by that statute can be a ground for dismissal, there is no requirement that a dismissal 

be entered or that it be a dismissal with prejudice. The purpose of the provisions of Bus. & Prof. 

Code section 6102(a) is to ensure that a party to a dispute over legal fees has an opportunity to 

timely to seek an order for arbitration within the specified 30-day limit after notice is received as 

set forth in that section.  
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 In this case, it is clear that the defendants were aware of their right to arbitrate any 

dispute implicated in this case prior to their submission of the ex parte motion on September 4, 

2019. September 4 was well within 30 days after August 21, 2019 when the suit was filed. 

Instead of filing a request for arbitration, the defendants chose to file an ex parte motion to 

dismiss the case without the Plaintiff having an actual opportunity to receive and respond to a 

properly noticed motion.  Had the Defendants filed a noticed motion to dismiss the case 

pursuant to Bus. & Prof. Code section 6102(a), such a motion would have allowed Plaintiff 

ample time to understand the basis for the requested dismissal and to respond. 

 In sum, it is possible that the Plaintiff may have failed to comply with the technical 

requirements of Bus. & Prof. Code section 6102(a) by failing to serve the proper notice upon the 

Defendants at the time the law suit was filed. It appears from the record that the Defendants 

were not prejudiced by this failure because they were aware of their right to demand arbitration 

of the dispute well within the 30 day period provided in the statute. 

 By entering a “dismissal without prejudice” the Court, in effect, indicated that the court 

had not entered a decision that was a final termination of the litigation. It is within this court’s 

discretion to consider all of the attendant circumstances and to exercise its discretion to vacate 

that previous dismissal and re-instate the case particularly where, as here, no prejudice to the 

Defendants’ rights has been shown.  

 Therefore, Plaintiff’s motion to vacate the dismissal without prejudice entered on 
September 4, 2019 is granted. 
 

  

15.  TIME:  9:00   CASE#: MSL19-05702 
CASE NAME: MASSACHUSETTS EDUCATIONAL VS. 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED ANSWER 
FILED BY VERNEDA CLAPP 
* TENTATIVE RULING: * 
 
 Defendant has filed a motion pursuant to CCP §428.50 requesting leave of court to file a 
cross-complaint against the Plaintiff. Having reviewed the motion and noting that no opposition 
to the motion has been filed, the Court grants leave to the defendant to file the cross-complaint, 
a copy of which is Exhibit B to the declaration of defense counsel Schwinn filed on November 
22, 2019.  
   

  

16.  TIME:  9:00   CASE#: MSL19-05702 
CASE NAME: MASSACHUSETTS EDUCATIONAL VS. 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
VERNEDA CLAPP 
* TENTATIVE RULING: * 
 
See #16 above. 
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17.  TIME:  9:00   CASE#: MSL19-06237 
CASE NAME: SHIVLEY VS. GRIFFIN 
HEARING ON DEMURRER TO COMPLAINT of SHIVLEY FILED BY SUNTREE 
OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
 The Defendant Suntree Owners Association (hereafter “Suntree”) on December 23, 
2019 filed both a Demurrer to certain causes of action in the complaint and a motion to strike 
allegations in the complaint regarding the applicability of an award of punitive damages. The 
Plaintiff has filed no opposition to either the demurrer or the motion to strike. Therefore, the 
court sustains the demurrer and grants the motion to strike as requested by Suntree. The 
proposed order submitted by Suntree shall be signed by the court and filed. 
 

  

 
18.  TIME:  9:00   CASE#: MSL19-08050 
CASE NAME: NEFF VS. CITY OF BRENTWOOD 
COURT TRIAL DE NOVO ON APPEAL OF ADMINISTRATIVE FINE OR PENALTY 
* TENTATIVE RULING: * 
 
 Court Trial de Novo to be heard on March 9, 2020. The parties are instructed to appear 
and be ready to proceed to trial.  
 

  

19.  TIME: 10:00   CASE#: MSC15-00829 
CASE NAME: MELLO VS. MAGGANAS 
HEARING ON MOTION TO/FOR DETERMINE PARTY PREVAILING ON CONTRACT 
FILED BY ATHAN MAGGANAS, MAXACO, LLC, PETER A MAGGANAS 
* TENTATIVE RULING: * 
 
 In its prior post-trial ruling in this case, the court denied the defendant’s motion to be 
deemed the “prevailing party” for purposes of the award of attorneys’ fees. As part of that order, 
the court allowed the defendant to submit a more-detailed list of its allowable costs under CCP 
§1033.5. No list has been received from defendant setting forth those costs. Therefore, the 
Defendants’ previous motion to award certain amounts as allowable costs is denied.          
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20.  TIME: 10:00   CASE#: MSL18-01268 
CASE NAME: GALLI VS CARPENTER 
JURY TRIAL - EXPEDITED - SHORT CAUSE/ 1 DAY(S) 
* TENTATIVE RULING: * 
 
 This case is set for expedited jury trial. The parties are ordered to appear for the trial on 
March 9, 2019 at 10:00 a.m. The court notes that neither party has complied with the pre-trial 
order of Department 15 by filing a list of witnesses with the clerk of court. Nor has either party 
submitted any other document that might be submitted in anticipation of a jury trial such as 
proposed jury instructions, in limine motions, or a trial brief.  
 

  

21.  TIME: 10:00   CASE#: MSL18-07088 
CASE NAME: MIDLAND VS. ALASHKAR 
COURT TRIAL - SHORT (2 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 This case is set for trial. The parties are ordered to appear for the trial on March 9, 2019 
at 10:00 a.m. The court notes that neither party has complied with the pre-trial order of 
Department 15 by filing a list of witnesses with the clerk of court. 

  

22.  TIME: 10:00   CASE#: MSL19-02227 
CASE NAME: CALI AUTOMOBILE INS VS MUNOSLE 
COURT TRIAL - SHORT (1/2 DAY) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 This case is set for trial. The parties are ordered to appear for the trial on March 9, 2019 
at 10:00 a.m. The court notes that neither party has complied with the pre-trial order of 
Department 15 by filing a list of witnesses with the clerk of court. 

  

23.  TIME: 10:00   CASE#: MSL19-04079 
CASE NAME: BANK OF AMERICA VS EVORA 
COURT TRIAL - SHORT (1HR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 This case has been settled. 
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24.  TIME: 10:00   CASE#: MSL19-04426 
CASE NAME: BANK OF AMERICA VS SOO 
COURT TRIAL - SHORT (1HR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 This case is set for trial. The parties are ordered to appear for the trial on March 9, 2019 
at 10:00 a.m. The court notes that neither party has complied with the pre-trial order of 
Department 15 by filing a list of witnesses with the clerk of court. 

  

25.  TIME: 10:00   CASE#: MSL19-05477 
CASE NAME: BANK OF AMERICA, N.A. VS. SARG 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 This case is set for trial. The parties are ordered to appear for the trial on March 9, 2019 
at 10:00 a.m. The court notes that neither party has complied with the pre-trial order of 
Department 15 by filing a list of witnesses with the clerk of court. 

 


